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SUMMARY

NPPF2

• RATIONALISES

• INTRODUCES SOME NEEDED CLARITY

• ON SOME ISSUES, NOW SAYS WHAT IT ALWAYS 
SHOULD HAVE

• LEAVES A FEW PROBLEM AREAS UNRESOLVED

• DOES SOME TINKERING

• IS GENERALLY UNREMARKABLE 



SECTION 2  - ACHIEVING SUSTAINABLE 
DEVELOPMENT

[8 & 9]  The Sustainable Development Objectives

“These objectives should be delivered through the 
preparation of and implementation of plans and the 
application of the policies in this Framework.  They 
are not criteria against which every decision can or 
should be judged”



[8&9]

Reflects the conclusion of Gilbart J in Muller 
Property Group Ltd v SSCLG [2016] EWHC 3323 
(Admin)

“The advice in [NPPF1 para.8] is a matter of general 
exhortation and is no doubt praiseworthy.  But it is 
not intended to suggest that any development must 
achieve those attributes jointly and simultaneously.  
Such an expectation would be bound to end in 
disappointment”



THE PRESUMPTION

[11] Helpfully re-worded

“absent and silent” go, to be replaced by “where 
there are no development plan policies”

That is consistent with the “lacuna” approach taken 
in R (Midcounties Cooperative Ltd) v Forest of Dean 
DC [2014] EWHC 3059 (Admin)



THE PRESUMPTION

“relevant policies are out of date” is replaced by:

“the policies which are most important for 
determining the application are out of date”

That is much more familiar wording, albeit it leaves 
the decision on which policies are most important to 
planning judgment



THE PRESUMPTION

NPPF1 para 49 “relevant policies for the supply of housing” has been 
consigned (thankfully) to history.

Replaced by FN7 – absence of a 5yr HLS or failure of the HDT will mean 
that this indent is triggered.  It may however be triggered by other 
factors.

Much of the detailed reasoning of Hopkins Homes v Suffolk Coastal DC 
[2017] UKSC 37 is now of historic interest only

Importantly, the issue of weight remains entirely for the decision maker 
as a matter of judgment.  The approach on weight of e.g. Crane v SSCLG
[2015] EWHC 425 (Admin) is unaffected.



THE PRESUMPTION

“specific policies in this Framework indicate development 
should be restricted” is replaced by

“the application of policies in this Framework that protect 
areas or assets of particular importance provides a clear 
reason for refusing the development proposed”

FN6 provides an exclusive list.

Only NPPF and not development plan policies are relevant 
(effectively overriding the contrary view of Lord Carnwath in 
Hopkins Homes in relation to the old FN9)



Section 3 Plan Making

Soundness Tests revised [35]

• Must seek to meet OAN as a minimum

• Strategy must be appropriate rather than the
most appropriate

• Strategic issues must be dealt with rather than 
deferred

Implications for early review policies?



Section 5 - Rural Housing 

• Isolated homes should still be avoided [79]

• No greater clarity on what is or is not isolated

• Braintree DC v SSCLG [2018] EWCA Civ 610 will 
continue to govern the approach



Section 8 Promoting Healthy and Safe 
Communities
• Protection of existing open space, sports and recreational 

buildings policy remains unchanged [97]

• The opportunity to amend the second criterion, 
‘replacement of equivalent or better provision in terms of 
“quantity and quality”’ has not been taken.

• Should the “and” be read disjunctively.  Collins J thought 
so in Turner v SSCLG [2015] EWHC 375 (Admin), but was he 
right?



Section 9 Promoting Sustainable Transport

The DM test previously contained in para 32 of NPPF1 has 
been revised to address R(Mayowa-Emmanuel v Greenwich 
RLBC [2015] EWHC 4076 (Admin)

[109] allows refusal where the safety impacts are 
“unacceptable” and the capacity impacts “severe”

“Unacceptable” is undefined and left to judgment.



SECTION 13  Protecting Green Belt Land

[136]  Exceptional circumstances now given some 
meaning

This substantially accords with Jay J’s reasoning in 
Calverton Parish Council v Nottingham CC [2015] 
EWHC 1078 (Admin) which should still be referred 
to.



Material Changes of Use in the GB

• [146] corrects the absolute howler made by 
NPPF1

• Changes of use are not inappropriate provided 
that they preserve openness

• This addresses the uncertainty and conflicting 
views of the Courts 

• See Timmins v Gedling DC [2015] EWCA Civ 10 &

• Fordent Holdings v SSCLG [2013] EWHC 2844 
(Admin)



Green Belt

• Openness inevitably remains a key concept

• Various different expressions remain e.g. “preserving 
openness” “no greater impact on openness”

• But what is openness?  There has been a flurry of caselaw
which may be summarised as follows:

- Openness is an “open textured” concept

- It is not simply spatial but includes visual effects

- It cannot mean no change in existing openness in all 
circumstances



GREEN BELT - OPENNESS

See Turner v SSCLG [2016] EWCA Civ 466

R (Samuel Smith Old Brewery Tadcaster Limited) v 
North Yorkshire CC [2018] EWCA Civ 489

R (Euro Garages Ltd) v SSCLG [2018] EWHC 1753 
(Admin)



GREEN BELT

Very special circumstances

NB Court of Appeal in R(Luton Borough Council) v 
Central Bedfordshire [2015] EWCA Civ 537

VSC is a stricter test that the plan making test of 
exceptional circumstances



SECTION 15 CONSERVING AND ENHANCING 
THE NATURAL ENVIRONMENT

[170] Protecting and enhancing valued landscapes

“valued” remains undefined therefore R (Stroud DC) v 
Gladman [2015] EWHC 488 (Admin) and

R(CEG Land Promotions II) v SSCLG [2018] EWHC 1799 
(Admin) remain relevant

Query the effect of the words “(in a manner commensurate 
with their statutory status or identified quality in the 
development plan)”

“Mere countryside”?  - Cawrey v SSCLG [2016] EWHC 1198 
(Admin) – recognising intrinsic character and beauty remains



[172]  AONB

FN 55  Assistance is now given on the meaning of 
“major” development

-nature, scale and setting and effect on purpose of 
designation

The approach is consistent with Aston v SSCLG
[2013] EWHC 1936, R(Forge Field Society) v 
Sevenoaks DC [2014] EWHC 1895 (Admin) and R(JH 
and FW Green Ltd v South Downs National Park 
Authority [2018] EWHC 604 (Admin)



SECTION 18 CONSERVING AND ENHANCING 
THE HISTORIC ENVIRONMENT

[193]  “Great weight” to be given to the designated 
asset’s conservation irrespective of the level of harm

Seeks to lessen the risk of the error made in 
Barnwell Manor v SSCLG [2015] 1 WLR 45 i.e. 
inspector’s finding that less than substantial harm 
was not capable of being  substantial objection



SETTING

Glossary defines as ‘surroundings in which the asset 
is “experienced”’

This embraces more than the purely visual

R (Williams) v Powys CC [2017] EWCA Civ 427

Catesby Estates Ltd v Steer [2018] EWCA Civ 1697



DESIGNATED ASSETS - HARM

[195]  Substantial harm now refers to “substantial 
harm to (or total loss of significance to)”

Is this intended to establish a gap between 
substantial harm and total loss of significance?

If so, is it seeking to row back from Jay J’s judgment 
in Bedford Borough Council v SSCLG [2013] EWHC
2847 (Admin)  in which he reasoned that substantial 
harm equated to loss or near total loss of 
significance.



DESIGNATED ASSETS - HARM

[196]  The “less than substantial” trap for the 
unwary remains albeit there is less risk

It is not an unweighted balance.  Para.196 must be 
read with all of 193 to 196

Jones v Mordue (2016) 1 P&CR 12

R (Hughes) v South Lakeland DC [2014] EWHC 3979 
(Admin)

R (Pugh) v SSCLG [2015] EWHC 3 (Admin)



QUESTIONS?
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